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OPINION
I. Facts and Procedural History

On October 1, 1995, Tina Rush! and a friend, Wendy Crowe, went to the Station Bar in
Sullivan County to play pool and watch television. They arrived at the bar between 3 and 3:30 p.m.
Approximately three hours later, Guy William Rush (Rush), the defendant, entered the bar
accompanied by hisfriend, Larry A. “Pete” Gross. Whilein the bar, Rush and Tina Rush conversed
amicably.

Later that evening, at the bar, Gross became involved in an argument with Jimmy Cullop,
and the owner of the bar asked Grossto leave. Gross and Rush were escorted outside; they loitered
in the parking lot. Between fifteen minutes and one hour later, Crowe and Tina Rush |€eft the bar.
Asthey were leaving, they paused to speak with Cullop, aformer boyfriend of Tina Rush. Shortly
thereafter, Rush approached Tina Rush and initiated a conversation. At some point in the
conversation, Tina Rush apparently bdieved that Rush intended to fight with Cullop, so she told
Rushtoleave Cullop aone. Thiscaused analtercation, during which TinaRush sprayed Rush’ sface
with pepper spray, and Rush struck Tina Rush in thejaw with hisfist. Crowe retreated into the bar
to call the police, and while she wasinside the bar, Rush pulled aknife from his pocket and stabbed
TinaRush in her right elbow and under her left breast. Hethen seized her from behind and stabbed
her twice in the back.

When Crowe emerged from the bar, she pulled Rush away from Tina Rush. Rush made
stabbing motions toward Crowe with hisknife but did not stab her, possibly because hisvision had
becomeblurred by the pepper spray. Eventually, the owner of thebar forced Crowe and Tina Rush
back inside the bar, leaving Rush in the parking lot, where police soon arrived and arrested him.
Tina Rush was transported by ambulance to Bristol Medical Center, where she was treated for
multiple puncture wounds. She remained hospitalized for four days.

Rush was tried by a Sullivan County jury on one count of attempted second degree murder
of Tina Rush (Count 1) and one count of aggravated assault of Wendy Crowe (Count I1). At the
conclusion of trial, the trial court instructed the jury on several lesser-included offenses. Pursuant
to Count I, thetrial court instructed the jury regarding attempted second degree murder; attempted
voluntary manslaughter; intentional or knowing aggravated assault accompanied by serious bodily
injury; reckless aggravated assault accompanied by serious bodily injury; and assault accompanied
by bodily injury. With respect to Count |1, thetrial court gave instructions regarding intentional or
knowing aggravated assault by use of adeadly weapon; reckless endangerment by use of a deadly
weapon; and assault by causing another to reasonably fear imminent bodily injury. Inaddition, the

1At the time of the eventsat issue in this case, Guy and Tina Rush had been divorced for approximately three
and one half years. They continued to encounter one another regularly, mainly because their daughter visited Guy Rush
every other weekend.
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trial court instructed thejury on thedefenses of self-defense and necessity. Thejury convicted Rush
of reckless aggravated assault with respect to Count | but acquitted him with respect to Count I1.

Rush appealed, contending inter alia that (1) reckless aggravated assault is not a lesser-
included offense of attempted second degree murder, and thereforethetrial court erred ininstructing
the jury on the offense of reckless aggravated assault; (2) the evidence was insufficient to support
aconviction for reckless aggravated assault; and (3) thetrial court erredinfailing to instruct the jury
on the offense of felony reckless endangerment as a lesser-included offense of attempted second
degreemurder. The Courtof Criminal Appedsaffirmed the recklessaggravated assault conviction.
Wegranted appeal, limited to the threeissues discussed above, in order to clarify theproper analysis
to be employed in determining what instructions should be given to the jury regarding lesser-
included offenses. Afte reviewing relevant authority, we conclude that the trial court erred in
instructing thejury on the offense of reckless aggravated assault.? Wefurther conclude that thetrial
court did not err in failing to instruct the jury on the offense of felony reckless endangement.
However, we find that misdemeanor reckless endangerment is alesser-included offense of second
degree murder and that the trial court erred in failing to instruct the jury regarding this offense.
Therefore, we reverse the judgment of the Court of Criminal Appeals, and we remand the cause to
the trial court for anew trial consistent with this opinion.

[I. Standard of Review

The guestion whether a given offense should be submitted to the jury as alesser-included
offenseis a mixed question of law and fact. State v. Smiley, SW.3d___ (Tenn.2001). The
standard of review for mixed questions of law and fact is de novo with no presumption of
correctness. 1d.; see also Aaron v. Aaron, 909 SW.2d 408, 410 (Tenn. 1995).

[11. Analysis
A. Lesser Included Offenses Generally

In criminal prosecutions, the accused has aright to fair and reasonable notice of the charges
to bedefended. U.S. Const. amend. VI; Tenn. Const. art. |, 8 9. Because of thisright to notice, the
accused may be convicted only of a crime which is raised by the indictment or which is alesser-
included offense thereof. See Hagner v. United States, 285 U.S. 427, 431,52 S. Ct. 417,419, 76 L.
Ed. 861 (1932). Under the Tennessee Rulesof Criminal Procedure, an offenseisdefined asalesser-
included offenseif it is“ necessarily included in the offensecharged.” Tem. R. Crim. P. 31(c). A
trial court hasthe duty to instruct thejury “on al lesser-included offensesif theevidence introduced
at trial islegally sufficient to support a conviction for the lesser offense.” State v. Langford, 994
SW.2d 126, 128 (Tenn. 1999). Thismandate applies*whether or not adefendant requests such an

2Because we find that the reckless aggravated assault instruction was erroneous, we need not address whether
the evidence would hav e supported a conviction for reckless aggravated assault.

-3



instruction.” Statev. Burns, 6 S.W.3d 453, 464 (Tenn. 1999); see aso Tenn. Code Ann. § 40-18-
110(a) (1999) (providingthat trial judges infelony prosecutions “wherein two or more grades or
classes of offense may be included in the indictment” have a duty to charge the jury as to each
offense “without any request on the part of the defendant to do so”).

Historically, Tennessee has followed a “ statutory elements’ approach to defining lesser-
included offenses?® See State v. Dominy, 6 SW.3d 472, 476 (Tenn. 1999); Howard v. State, 578
S.W.2d 83, 85 (Tenn. 1979). Generally speaking, an offense qualifies as lesser-included under the
statutory elements approach only when the elements of thelesser offense areasubse of the elements
of the greater offense. See Schmuck v. United States, 489 U.S. 705, 716, 109 S. Ct. 1443, 1450, 103
L. Ed. 2d 734 (1989); seealso James A. Shellenberger and JamesA. Strazzella, The L esser-included
Offense Doctrine and the Constitution: The Development of Due Process and Double Jeopardy
Remedies, 79 Marg. L. Rev. 1, 6-11 (1995). In Dominy, we described Tennessee's statutory
elements approeach as follows:

[A] determination of whether an offense [is] lesser-included
involve[s] a comparison of the statutory elements of the offense
charged in the indictment with the statutory elements of the offense
alleged to [be] lesser-included. Under thistest, an offenseis|esser-
included if all its elements are contained within the elements of the
offense charged in the indictmert.

Dominy, 6 S\W.3d at 476.

In Statev. Burns, however, we recognized that strict adherenceto the statutory elementstest
may unfairly disadvantage the accused. 6 SW.3d at 465. Aswe stated in Burns, “Application of
the statutory elementstest . . . may preclude instruction on alesser related offense where that |esser
offense contains an element not required for the greater offense Thus, in some cases, application
of the [statutory elements] analysis may deprive the defendant of theright to present adefense.” 1d.
In order to remedy this problem, we adopted a modified version of the American Law Institute’s
Model Penal Code definition of lesser-induded offenses, which broadens somewhat the statutory
elementstest in order to rectifyitsdisadvantages In outlining thetest to be followed by trial courts
in determining whether one offense is alesser-included offense of another, we stated:

An offenseis alesser-included offense if:

3In State v. Trusty, we briefly expanded our lesser-induded offense analysis to encompass “lesser-grade”
offenses, defined asthose offenses|ocaed within the same statutory partas the charged offense butcontaining different
or additional elementsthan the charged offense. See Statev. Trusty, 919 S.W.2d 305, 310-11(Tenn. 1996). How ever,
thelesser-grade offense analysis of Trusty proved to be unw orkable in application and has been abandoned. See Burns,
6 S.W.3d at 465.
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(@) all of its statutory dements are included within the stautory
elements of the offense charged; or

(b) it failsto meet the definition in part (a) only in the respect that it
contains a statutory element or elements establishing

(1) adifferent menta state indicating a lesser kind of culpability;
and/or

(2) alessserious harm or risk of harm to the same person, propety
or public interest; or

(c) it consists of

(1) facilitation of the offense charged or of an offense tha otherwise
meets the definition of lesser-included offensein part (a) or (b); or

(2) an attempt to commit the offense charged or an offense that
otherwise meets the definition of lesser-included offense in part (a)
or (b); or

(3) solicitation to commit the offense charged or an offense that
otherwise meets the definition of lesser-included offense in part (a)
or (b).

Id. at 466-67.4

The Burns test thus provides athree-part andysis for determining whether one offenseisa
lesser-included offense of agreater offense. Part (a) representsastrict statutory el ementstest, under
which an offense can only be alesser-included offenseif all of its elements are contained within the
elements of the greater offense. Id. at 467. Parts (b) and (c) represent exceptions to the strict
application of the statutory elements analysis. Under part (b), an offense may still be a lesser-
included offense despite having a different element if the differing element reflects a less serious
harm or risk of harm or involves adiffering mental state indicating alesser kind of culpability. Id.
Importantly, however, the analysis under part (b) is more narrow than the corresponding analysis
espoused by the Model Penal Cade because the gatutory elementsin question remain the focus of

4In addition to the lesser-included offense test outlined above, of course, an offense can also be a lesser-
included offense of agreater offense if it is so designated by thelegislature. Burns, 6 S.W.3d atn.12 (citing, e.g., Tenn.
Code Ann. § 39-15-401(d) (Supp. 1998) (desgnating child abuse or neglect as a |lesser-induded offense of any kind
of homicide, statutory assault, or sexual offense if the victim is a child and the evidence supports the charge); Tenn.
Code Ann. 8 55-10-415(c) (1998) (designating the offense of underage driving while impaired as a lesser-included
offense of driving while intoxicated)).
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theinquiry. Seeid. Under part (c), theinchoate offensesof facilitation, attempt, and solicitation are
designated to be lesser-included offenses in cases where the evidence would support a conviction
for the inchoate offense.® 1d.

Once an offenseis determined to be a lesser-included offense, Burns provides that the trial
court then must determine whether the evidence adduced at trial would support aconviction for that
offense. 1d. at 467-68. To make this determination, the Burns Court directed,

First, thetrial court mug determine whether any evidence existsthat
reasonable minds could accept as to the lesser-included offense. In
making this determination, the trial court must view the evidence
liberally in the light most favorable to the existence of the lesser-
included offense without making any judgments on the credibility of
such evidence. Second, thetrial court must determineif theevidence,
viewed in this light, is legally sufficient to support a conviction for
the lesser-included offense.

Burns, 6 SW.3d at 469. If thetrial court finds that the offense islesser-included and the evidence
would support a conviction for that offense, then it has a duty to instruct the jury regarding the
lesser-included offense. Id.

B. Reckless Aggravated Assault

Applying the Burns test to the offenses at issue in the case under submission, we find that
reckless aggravated assault is not a lesser-included offense of attempted second degree murder.
Because second degree murder is defined in pertinent part as“[a] knowing killing of another,” the
offenseof attempted second degree murder requires proof of the following elements: (1) aknowing
(2) attempt, (3) to kill another. See Tenn. Code Ann. 88 39-13-210(a)(1) (1999) (defining second
degree murder); 39-12-101 (1999) (defining criminal attempt). By comparison, the aggravated
assault statute providesinpertinent part that adefendant commits aggravated assault when heor she
“[r]ecklessly commits an assault asdefined in 8 39-13-101(a)(1) [in other words, ‘ recklessly causes
bodily injury to another’], and (A) causes serious bodily injury to another; or (B) uses or displays
adeadly weapon.” Tenn. Code Ann. § 39-13-102(a)(2) (1999) see also State v. Hammonds, 30
S.W.3d 294, 298 (Tenn. 2000)(discussing theelements of aggravated assault). Therefore, reckless
aggravated assault requiresproof of thefollowing: (1) recklessly (2) causingbodily injury to another
and (3) either (a) the bodily injury is serious or (b) a deadly weapon is displayed. Seeid. Thus,
under part (a) of the Burnstest, recklessaggravated assault cannot be a lesser-included offense of
second degree murder because reckless aggravated assault requires proof of either (a) seriousbodily

5Becaus.e the elements of reck less aggrav ated assault and felony recklessendangerment do not constitute the
facilitation, attempt, or solicitation of attempted second degree murder, part (c) is not implicated in this case and bears
no further discussion here.
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injury or (b) bodily injury and display of a deadly weapon, neither of which is required to prove
attempted second degree murder.®

Having found that part (a) of the Burns test does not apply, we turn to part (b). Part (b)
continues the elements-based analysis of the prior part. Initialy, we focus upon what the differing
element or elementsindicate. If the differing element indicatesa“ different mental state,” then the
defendant must demonstrate that the element satisfies part (b)(1) of theBurnstest. If the offenseis
related to the harm posed by the offense, thenthe defendant mug demonstrate that it satisfies part
(b)(2). If the offense contains di ffering elements related to both mental state and harm, then both
(b)(2) and (b)(2) must be satisfied.

Theoffenseat issuehere, recklessaggravated assault, appearsto contain two elementswhich
differ from the elements of attempted second degree murder: (1) the reckless intent element; and
(2) the element requiring proof of either seriousbodily injuryor bodily injury and display of adeadly
weapon. Therecklessintent element, however, actually is not a differing element. Because lesser
levels of the statutory hierarchy of mental states (intentiond, knowing, reckless, and crimindly
negligent) are included within the greater levels pursuant to Tenn. Code Ann. 8 39-11-301(a)(2)
(2000), an intent element which differs from the intent element of the charged offense only by one
of these lower-hierarchy mental statesis not actually treated asadiffering element.” Inthiscase, the
recklessintent element of reckless aggravated assault is lower on the statutory hierarchy than the
knowing intent element of second degree murder. Thus, it is included within the knowing intent
element of attempted second degree murder and is not considered a differing element.

Consequently, the only truly differing element in reckless aggravated assault is the
requirement of either serious bodily injury or bodily injury and display of adeadly weapon. While
this requirement is related to the harm contemplated by the offense, part (b)(2) is not satisfied
because the differing dement does not reflect a “less serious harm or risk of harm to the same
person, property, or public interest.” One might argue that theharm contemplated by the elements
of attempted second degree murder, death, is more serious than the bodily injury contemplated by
the elements of aggravated assault. However, under the narrow reading of part (b) required by
Burns, such an argument is not persuasive. In order to convict a defendant of reckless aggravated
assault, the Statemust provethat either bodily injury or serious bodily injury hasoccurred. In order
to convict adefendant of attempted second degree murder, on the other hand, the State doesnot have
to prove any bodily injury at al, for an attempt to kill does not necessarily result in injury to the

6I ndeed, it would be theoretically possiblefor a defendant to be guilty of second degree murder even though
the intended victim was com pletely unaware of the attempt.

7Even if elementsreflecting an intent low er onthe hierarchy w eretreated as differing elements, the sameresult
would bereached under part (b)(1), for lesser-hierarchy intent elementsalso reflect alesser degreeof culpability. Since
such elements are not treaed as differing, however, the analysisunder part (a) of Burns sufficesand it issimply not
necessary to use part (b)(1). Part (b)(1) is necessary, however, when an offense has a differing mental state element
which does not neatly fit within the hierarchy (e.g., voluntary manslaughter as a lesser-included offense of firs degree
murder).
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victim. Thus, the harm contemplated by the bodily injury element of reckless aggravated assault is
not less serious than the harm contemplated by the attempted killing element of attempted second
degree murder because many attempted murders do not involve any injury at al to the victim,
whereas a reckless aggravated assault dways involves bodily injury. Consequently, part (b) is not
satisfied, and therefore, reckless aggravated assault is not a lesser-included offense of attempted
second degree murder under the Burns test.

C. Felony Reckless Endangerment

A similar analysis applies to the offense of felony reckless endangerment. The reckless
endangerment statute provides that a person commits felony reckless endangerment if he or she (1)
recklessly (2) “engages in conduct which places or may place another person in imminent danger
of death or serious bodily injury” and (3) adeadly weapon isused. See Tenn. Code Ann. § 39-13-
103(a), (b) (1999). Because proof of use of adeadly weaponisawaysrequired for afelony reckless
endangerment conviction but isnot required for an attempted second degree murder conviction, and
because the deadly weapon element does not reflect an intent requirement indicating lesser
culpability or aless serious risk of harm, neither part (a) nor part (b) of the Burnstest is satisfied.
Therefore, like reckless aggravated assault, felony reckless endangerment is not a lesser-included
offense of attempted second degree murder, and the trial court thusdid not err in failing to instruct
the jury on this offense.

D. Misdemeanor Reckless Endangerment

Our review of the reckless endangerment statute suggests, however, that misdemeanor
reckless endangerment would be a lesser-included offense of attempted second degree murder.
Although Rush has not raised the issue whether the trial court erred by failing to ingruct the jury
regarding misdemeanor reckless endangerment, wefind it appropriateto discussthis offensefor two
reasons. first, misdemeanor reckless endangerment is governed by the same statute as felony
reckless endangerment, and second, the trial court has a duty to instruct the jury regarding all
applicable lesser-included offenses regardless of whether the defendant requests the instruction.

Misdemeanor reckless endangerment includes all of the elements of felony reckless
endangerment except for the element requiring use of adeadly weapon. See Tenn. Code Ann. § 39-
13-103(a) (1999). Thus, the offenserequires: (1) recklessconduct which (2) places another person
in danger of death or serious bodily inury. Although these elements do not satisfy part (a) of the
Burnstest because they are not included in the offense of attempted second degree murder, they do
satisfy part (b). The recklessintent requirement of misdemeanor reckless endangerment indicates
alesser degree of culpability than the knowing intent tokill contemplated by the offense of second
degree murder, and the risk of harm contemplated by misdemeanor reckless endangerment, danger
of death or serious bodily injury, isless serious than the risk of an attempted killing contemplated
by attempted second degree murder. Therefore, thetrial court ered because it did not instruct the
jury regarding the lesser included offense of misdemeanor reckless endangerment.
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Having found that misdemeanor reckless endangerment is a lesser-included offense to
attempted second degree murder, we must next determine whether there is a raional basis for a
charge on that offense. As provided in Burns, “the mere existence of alesser offense to a charged
offenseisnot sufficient aloneto warrant achargeon that offense. Whether or not aparticular lesser-
included offense should be charged to the jury depends on whether proof in the record woul d support
the lesser charge” 6 S.W.3d at 468. Viewing the evidence liberally in the light most favorable to
theexistence of thelesser-included offense, asrequired by Burns, we concludethat areasonablejury
could find that Rush recklessly engaged in conduct which placed or may have placed TinaRush in
imminent danger of death or serious bodily injury. Therefore, the trial court had a duty toinstruct
the jury regarding the lesser-induded offense of misdemeanor redkless endangerment.

Becausethejury wasnot properly instructed regarding | esser-included of fenses of attempted
second degree murder, and because Rush was convided of an offensewhich was neither included
in the indictment nor alesser-included offense of attempted second degree murder, Rush must have
anew trial on Count | of theindictment, charging the attempted second degreemurder of TinaRush.
Onthat Count, however, thejury at thefirst trial hasrejected the charges of attempted second degree
murder and attempted vol untary manslaughter by finding Rush guilty of alesser offense, eventhough
the offense on which it convicted Rush was not properly before it. To retry him, under these
circumstances, for attempted second degree murder and attempted voluntary manslaughter would
violate constitutional prohibitions against doublejeopardy. See State v. Maupin, 859 SW.2d 313
(Tenn. 1993) (allowing retrial on lesser-included offenses but prohibiting retrial on the greaer
offense). Thus, on remand, Rush should be tried for any offenses which qualify under the Burns
analysisas lesser-included offenses of attempted second degree murder that (1) were not orignally
charged; or (2) were charged but which are lesser offensesthan reckless aggravated assault.

V. Conclusion

For the foregoing reasons, we hold that reckless aggravated assault and felony reckless
endangerment are not lesser-included offenses of attempted second degree murder. However,
mi sdemeanor recklessendangerment i sal esser-included offense of attempted second degree murder,
and thetrial court erred in failing to charge the jury regarding that offense. Therefore, wereverse
the judgment of the Court of Criminal Appeals and remand the cause for anew trial on Count | of
the indictment in accordance with this opinion. Costs on this appeal are taxed to the appellee, the
State of Tennessee.

ADOLPHO A. BIRCH, R., JUSTICE



